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[7035-01] 

INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  350] 

IMPROVING  COMMISSION  REGULATIONS 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION:  Statement  of  Policy. 

SUMMARY:  This  Statement  is  being 
issued  by  the  Commission  in  order 
that  the  public  may  be  informed  of 
the  manner  in  which  the  Commission 
processes,  and  intends  to  process,  pro¬ 
ceedings  looking  toward  the  adoption 
of  regulations  and  general  policy  state¬ 
ments.  It  responds  in  part  to  the  provi¬ 
sions  of  Executive  Order  12044,  “Im¬ 
proving  Government  Regulations.”  It 
describes  the  processes  by  which  the 
Commission  develops  new  regulations 
and  selects  existing  regulations  for 
review.  It  requests  public  comment  on 
ways  in  which  the  Commission’s  regu¬ 
lations  and  its  processes  for  developing 
them  could  be  improved. 

DATES:  Comments  should  be  filed 
with  the  Commission  on  or  before 
August  25,  1978. 

ADDRESSES:  An  original  and  10 
copies,  if  possible,  of  each  submission 
should  be  forwarded  to:  Secretary,  In¬ 
terstate  Commerce  Commission, 
Washington,  D.C.  20423. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  S.  Todd  202-275-1912. 

SUPPLEMENTAL  INFORMATION: 
On  March  23,  1978,  President  Carter 
signed  Executive  Order  12044,  entitled 
“Improving  Government  Regula¬ 
tions."  The  order  contains  specific  re¬ 
quirements  and  general  policy  guid¬ 
ance  designed  to  improve  present  and 
future  regulations  and  to  insure  that 
the  public  will  have  an  adequate  op¬ 
portunity  to  participate  in  the  rule- 
making  process.  Although  the  order  is 
not  applicable  to  the  Interstate  Com¬ 
merce  Commission,  the  President  has 
asked  that  the  Commission  voluntarily 
apply  the  new  policies  and  procedures. 
This  policy  statement  discusses  the 
extent  to  which  the  Commission  is 
now  in  compliance  with  the  Presi¬ 
dent’s  order  and  the  additional  actions 
which  the  Commission  is  taking  in 
order  to  improve  i^s  informal  rulemak¬ 
ing  procedures. 

In  conjunction  with  this  publication, 
the  Commission  is  also  publ’shing  pro¬ 
posed  rules  governing  the  rulemaking 
proceedings  which  it  conducts  in  ac¬ 
cordance  with  section  553  of  the  Ad¬ 
ministrative  Procedure  Act  (Title  5, 
U.S.C.  553),  and  the  public  is  being 
asked  to  comment  on  them.  These 
rules,  which  have  for  the  most  part 
been  followed  routinely  by  the  Com¬ 


mission  for  some  time,  set  forth  the 
steps  involved  in  a  rulemaking  pro¬ 
ceeding  and  state  the  ways  in  which 
the  public  may  participate.  The  rules 
are  being  published  at  this  time  in  an 
effort  to  help  the  public  better  under¬ 
stand  the  process  whereby  the  Com¬ 
mission  adopts  regulations.  They  will 
take  the  place  of  present  Rule  42  of 
the  Commission’s  rules  of  practice  (49 
CFR  1100.42). 

The  President’s  Order  requires  that 
each  Executive  Branch  agency  publish 
within  60  days: 

(1) A  brief  description  of  its  process 
for  developing  regulations  and  the 
changes  that  have  been  m%de  to 
comply  with  the  order, 

(2)  Proposed  criteria  for— 

(a)  Defining  significant  agency  regu¬ 
lations, 

(b)  Identifying  which  regulations  re¬ 
quire  regulatory  analysis,  and 

(c)  Selecting  existing  regulations  to 
be  reviewed:  and 

(3)  A  list  of  regulations  that  the 
agency  will  consider  for  initial  review, 
in  addition  agencies  are  required  to 
publish  semiannually  an  agenda  of  sig¬ 
nificant  regulations  under  develop¬ 
ment  or  review.  This  Statement  will 
discuss  items  (1)  and  (2);  item  (3)  will 
be  included  in  the  first  of  the  Commis¬ 
sion’s  semiannual  agendas,  which  is 
now  being  prepared.  It  will  be  pub¬ 
lished  within  a  few  weeks. 

The  Commission’s  Process  for 
Developing  Regulations 

The  Commission  fully  supports 
President  Carter’s  efforts  to  improve 
government  regulations.  The  great 
majority  of  the  Commission’s  present 
regulations  have  been  adopted  pursu¬ 
ant  to  the  rulemaking  procedures  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  552  and  553),  and  persons  af¬ 
fected  by  the  Commission’s  regula¬ 
tions  have  participated  extensively  in 
their  development  and  have  made 
major  contributions  to  them. 

The  majority  of  the  Commission’s 
rulemaking  proceedings  are  conducted 
in  the  traditional  manner.  The  Com¬ 
mission  issues  a  notice  of  proposed 
rules  which  is  published  in  the  Feder¬ 
al  Register.  The  notice  sets  forth  the 
proposed  rules,  discusses  why  they  are 
necessary  and  what  they  are  intended 
to  accomplish,  identifies  the  legal 
basis  for  the  action,  and  requests 
public  comment.  After  comments  are 
received  and  reviewed,  another  notice 
is  published  in  the  Federal  Register 
either  adopting  final  rules;  requesting 
additional  comments;  or  closing  the 
proceeding  because  there  is  insuffi¬ 
cient  basis  to  adopt  the  proposed 
rules. 

One  of  the  major  problems  that  the 
Commission  has  faced  in  its  rulemak¬ 
ing  proceedings  is  that  the  public  com¬ 
ment  sometimes  does  not  provide  it 
with  sufficient  basis  for  either  adopt¬ 


ing  or  rescinding  a  proposal.  To  over¬ 
come  this  problem,  the  Commission 
has  made  use  of  a  number  of  methods 
to  obtain  the  additional  information  it 
needs.  In  some  cases  the  Commission 
has  published  supplemental  notices  of 
proposed  rulemaking,  stating  that  it 
did  not  receive  sufficient  information 
as  a  result  of  its  initial  notce  to  enable 
it  to  make  a  decision,  and  requesting 
that  the  public  respond  to  certain  spe¬ 
cific  questions.  In  proceedings  involv¬ 
ing  highly  technical  rules  and  a  limit¬ 
ed  number  of  participants,  the  Com¬ 
mission  has  sometimes  supplied  all  of 
the  parties  with  copies  of  the  com¬ 
ments  filed  on  a  rulemaking  proposal 
and  has  requested  the  parties  to  file 
reply  comments. 

In  highly  controversial  rulemaking 
proceedings  where  the  issues  are  likely 
to  be  hotly  contested,  the  Commission 
may  include  in  its  notice  of  proposed 
rulemaking  a  request  that  anyone 
wishing  to  participate  in  the  proceed¬ 
ing  notify  the  Commission.  A  service 
list  is  prepared  and  served  upon  those 
indicating  a  desire  to  participate. 
Those  filing  comments  are  required  to 
serve  copies  on  the  parties  listed,  and 
an  opportunity  is  provided  for  the 
cross-filing  of  reply  comments  and  oc¬ 
casionally  even  rebuttal  comments. 

In  major  proceedings,  where  the 
number  of  individuals  likely  to  be  af¬ 
fected  is  large  or  the  impact  on  the  na¬ 
tional  transportation  system  could  be 
significant,  the  Commission  has  used 
more  elaborate  methods  of  seeking 
public  participation.  For  example,  the 
Commission  is  currently  engaged  in  a 
major  effort  to  improve  its  regulation 
of  entry  into  the  motor  carrier  trans¬ 
portation  industry.  In  July  1977,  a 
staff  task  force  submitted  39  recom¬ 
mendations,  a  number  of  which  in¬ 
volved  the  initiation  of  rulemaking 
proceedings  to  modify  or  amend  the 
Commission’s  regulations  governing 
motor  carrier  entry.  Prior  to  initiating 
most  of  these  proceedings,  the  Com¬ 
mission  held  hearings  in  seven  cities 
across  the  Nation  to  obtain  public 
comment  on  the  39  recommendations. 
The  public  comment  was  then  re¬ 
viewed,  and,  where  appropriate,  was 
incorporated  into  the  rulemaking  pro¬ 
ceedings.  The  Commission  believes 
that  the  information  received  from 
these  hearings  was  invaluable  in  the 
subsequent  formulation  of  rulemaking 
proposals  for  the  individual  recom¬ 
mendations.  The  public  made  it  clear 
that  some  of  the  proposals  were 
widely  favored,  and  the  Commission 
proceeded  quickly  to  initate  them. 
Others  required  some  modification  to 
reflect  problems  raised  in  the  public 
comment.  In  a  few  cases,  it  was  deter¬ 
mined  that  there  was  not  sufficient 
basis  to  proceed  with  a  particular  rec¬ 
ommendation.  In  other  cases,  it  was 
determined  that  more  information  was 
needed  and,  as  a  result,  the  Commis- 
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sion  published  advanced  notices  of 
proposed  rulemaking  which  stated  the 
issues  on  which  the  Commission  de¬ 
sired  more  information  before  deter¬ 
mining  whether  or  not  to  proceed  with 
the  formulation  of  proposed  regula¬ 
tions. 

The  Commission’s  Rail  Services 
Planning  Office  recently  completed  a 
rail  merger  study  which  included  the 
publication  of  an  initial  paper,  seven 
issue  papers,  and  a  preliminary  report, 
all  for  public  comment.  In  addition, 
the  staff  held  numerous  informal  sem¬ 
inars  and  meetings  with  interested 
groups  throughout  the  Nation  and 
hearings  were  held  in  several  cities. 
After  receiving  the  Office’s  final 
report,  the  Commision  initiated  a  rule- 
making  proceeding,  which  is  currently 
pending,  to  give  the  public  a  further 
opportunity  to  comment  on  the 
merger  policy  which  the  Commission 
proposed  to  adopt. 

The  Commission  has  found  all  of 
these  procedures  to  be  beneficial.  It  in¬ 
tends  to  continue  using  them,  and  it 
will  continue  to  search  for  additional 
means  for  increasing  public  participa¬ 
tion  in  its  rulemaking  processes. 

Criteria  for  Defining  Significant 
Regulations 

The  Commission  does  not  believe 
that  any  purpose  would  be  served  by 
proposing  criteria  for  defining  signifi¬ 
cant  regulations.  The  requirement  of 
the  Executive  Order  that  "significant” 
proposed  regulations  be  identified  ap¬ 
pears  to  be  included  largely  because  it 
is  only  these  regulations  that  the 
order  requires  be  prepared  under  the 
direct  oversight  of  the  heads  of  the 
Executive  Branch  agencies.  Unlike 
these  agencies,  the  entire  membership 
of  the  Commission  considers  and  votes 
on  all  rulemaking  proposals  which  the 
Commission  publishes.  The  Commis¬ 
sion’s  Organization  Rules  specifically 
reserve  to  the  Commission  the  juris¬ 
diction  over  rulemaking  proceedings, 
49  CPR  1011.2(a)(1).  Thus,  in  effect, 
every  rulemaking  proposal  is  treated 
as  though  it  were  “significant,”  and 
the  Commission  does  not  believe  that 
any  formal  criteria  for  determining 
what  are  significant  regulations  are 
needed. 

Criteria  for  Identifying  Regula¬ 
tions  Requiring  Regulatory  Anal¬ 
ysis 

The  Commission  has  recently  com¬ 
pleted  a  revision  of  its  internal  organi¬ 
zation  and  has  established  new  proc¬ 
esses  for  developing  regulations  which 
include  criteria  for  determining  which 
rulemaking  proposals  require  regula¬ 
tory  review.  Under  the  new  processes, 
any  bureau  or  office  of  the  Commis¬ 
sion  which  is  considering  the  prepara¬ 
tion  of  a  notice  of  proposed  rulemak¬ 
ing,  either  in  response  to  a  petition 
from  an  individual  or  on  the  Commis¬ 


sion’s  own  motion,  must  notify  the 
Policy  Review  Office,  a  new  office 
within  the  Office  of  the  Chairman  of 
the  Commission.  Policy  Review  then 
provides  guidance  to  the  -initiating 
office,  assesses  the  relative  priority  of 
the  rulemaking,  and  coordinates  the 
proposal,  where  necessary,  with  other 
bureaus  and  offices  of  the  Commis¬ 
sion.  If  a  rulemaking  proposal  is  of 
such  limited  significance  or  of  such  ob¬ 
vious  merit  that  it  does  not  require  a 
complete  regulatory  analysis.  Policy 
Review  may  waive  compliance  with  all 
or  specified  parts  of  the  regulatory 
analysis.  As  a  result  of  this  process, 
the  great  majority  of  rulemaking  pro¬ 
posals  will  be  the  subject  of  at  least 
some  regulatory  analysis,  the  bulk  of 
which  will  be  included  in  the  notice  of 
proposed  rules. 

The  regulatory  analysis  will  explore 
whether  there  is  an  identifiable  public 
or  Commission  policy  objective  in¬ 
volved  in  the  proposal;  attempt  to  esti¬ 
mate  the  anticipated  effects  which 
adoption  of  the  proposal  would  have 
on  the  transportation  industry,  the 
public,  and  the  Commission  in  terms 
of  benefits  and  costs;  weigh  whether 
the  anticipated  costs  would  be  justi¬ 
fied  by  the  expected  benefits;  explore 
what  the  alternative  approaches  are 
and  how  they  would  compare  in  cost, 
time  required,  and  results;  determine 
what  Commission  resources  could  and 
should  it  be  used  both  in  developing 
the  proposed  regulation  and  in  admin¬ 
istering  it  should  be  adopted;  and  de¬ 
termine  whether  outside  assistance  is 
necessary  and  obtainable. 

In  some  instances  the  Commission 
would  issue  an  advance  notice  of  pro¬ 
posed  rulemaking,  seeking  comments 
and  assistance  from  members  of  the 
public  prior  to  the  drafting  of  actual 
proposed  rules.  The  preparation  of  all 
or  portions  of  the  required  regulatory 
analysis  might  be  postponed  in  such 
cases  until  after  the  first  round  of 
public  comments  had  been  received, 
and  the  comments  received  would 
then  be  looked  to  as  a  source  for  the 
preparation  or  completion  of  the  regu¬ 
latory  analysis. 

The  Commission  has  tried  to  adapt 
the  concept  of  regulatory  analysis  to 
the  particular  nature  of  the  Commis¬ 
sion’s  rulemaking.  The  kind  of  regula¬ 
tory  analysis  which  an  agency  will  find 
necessary  and  useful  depends  upon 
the  type  of  regulations  which  it  nor¬ 
mally  issues.  For  example,  the  crite¬ 
rion  contained  in  the  Executive  Order 
requiring  the  analysis  of  any  regula¬ 
tion  which  would  have  a  $  100-million 
annual  impact  upon  the  economy  may 
be  valid  for  a  standard-setting  agency 
such  as  the  Environmental  Protection 
Agency  or  the  Consumer  Product 
Safety  Commission,  but  might  well  be 
totally  meaningless  for  an  agency 
whose  regulations  primarily  are  proce¬ 
dural. 


The  Commission’s  role,  of  course,  is 
economic  regulation,  and  its  regula¬ 
tions  in  large  part  address  such  mat¬ 
ters  as  procedures  to  be  followed  when 
its  jurisdiction  is  engaged  and  stand¬ 
ards  are  to  be  applied  in  decisionmak¬ 
ing.  As  an  economic  regulatory  body, 
the  Commission  requires  information 
about  the  industry  which  it  regulates, 
and  it,  therefore,  imposes  a  variety  of 
accounting  and  data  filing  require¬ 
ments.  Although  the  Commission’s 
regulations  do  not  often  impose  major 
costs  on  individual  companies  or  the 
public,  they  almost  inevitably  affect 
large  numbers  of  carriers,  major  seg¬ 
ments  of  the  industry,  and  significant 
numbers  of  the  users  of  transportation 
services.  For  this  reason,  the  Commis¬ 
sion  has  decided  that  regulatory  anal¬ 
ysis  should  be  routinely  performed  as 
a  prerequisite  to  the  issuance  of  all  no¬ 
tices  of  proposed  rulemaking,  except 
those  determined  to  be  of  such  limited 
significance  or  obvious  merit  that  the 
regulatory  anaylsis  would  not  serve 
any  purpose. 

Criteria  for  Selecting  Regulations 
for  Review 

The  review  of  existing  regulations  is 
a  continuing  process  at  the  Commis¬ 
sion.  Several  major  reviews  are  under¬ 
way  at  the  present  time,  including  re¬ 
views  of  the  Commission’s  tariff  regu¬ 
lations  (49  CFR  Parts  1300-1310)  and 
the  Commission’s  regulations  affecting 
carriers  of  household  goods  (49  CFR 
Part  1056).  The  criteria  applied  to  de¬ 
termine  which  regulations  should  be 
reviewed  include  the  following; 

(1)  Stautory  requirements.  For  exam¬ 
ple,  the  Commission  is  required  by  law 
to  review  its  rules  of  practice  every 
three  years. 

(2)  Time.  The  length  of  time  that 
has  elasped  since  a  regulation  was  last 
reviewed  may  indicate  a  need  for 
review. 

(3)  Cost  Regulations  are  candidates 
for  review  if  they  are  costly  in  terms 
of  compliance  on  the  part  of  the 
public  or  administration  or  enforce¬ 
ment  by  the  Commission. 

(4)  Clarity.  A  regulation  must  be 
readily  understandable  to  those  affect¬ 
ed  by  it.  The  Commission  strives  to 
use  "plain  English”  in  all  its  regula¬ 
tions,  although  it  recognizes  that  in 
dealing  with  technical  subjects  the  use 
of  a  technical  vocabulary,  not  totally 
familiar  to  every  lay  person,  may  be 
necessary. 

In  many  cases,  it  is  public  com¬ 
plaints  and  suggestions  which  call  at¬ 
tention  to  the  need  to  review  specific 
regulations.  The  Commission  wel¬ 
comes  such  comments,  and  it  antici¬ 
pates  that  they  will  play  a  major  role 
in  helping  it  select  regulations  for 
review  in  the  future. 

Although  this  is  not  a  rulemaking 
proceeding,  the  public  is  invited  to 
comment  on  all  aspects  of  this  state- 


FIDERAL  REGISTER,  VOL  43,  NO.  123— MONDAY,  JUNE  26,  1978 


NOTICES 


27731 


ment  of  Commission  policy.  The  Com¬ 
mission  is  firmly  committed  to  improv¬ 
ing  its  regulations  and  the  process  by 
which  it  develops  them,  and  it  is  con¬ 
vinced  that  the  more  public  input  it 
obtains,  the  better  its  regulations  and 
processes  will  be. 

Dated:  June  14,  1978. 

By  the  Commission. 

Nancy  Wilson, 
Acting  Secretary. 

Commissioner  Murphy,  concurring: 

The  statement  of  policy  is  a  signifi¬ 
cant  development  which  should  en¬ 


hance  the  public’s  understanding  of 
the  Commission’s  functioning. 

Nevertheless,  the  statement  could 
have  more  fully  informed  the  public  of 
the  wide  variety  of  techniques  utilized 
by  the  Commission  to  facilitate  the 
promulgation  of  regulations  or  policy 
statements.  Specific  examples  could 
have  highlighted  that  process.  For  in¬ 
stance,  in  one  of  the  major  and  impor¬ 
tant  rulemaking  proceedings,  Ex  Parte 
No.  230,  Substituted  Service— Piggy¬ 
back,  322  I.C.C.  301,  the  Commission 
utilized  a  wide  variety  of  techniques  in 
reaching  its  ultimate  decision. 

The  statement  indicates  that  an 
"agenda  of  significant  regulations 


under  development  or  review”  will  be 
published  in  a  few  weeks.  I  believe  it 
would  have  been  appropriate  to  pub¬ 
lish  that  agenda  along  with  this  policy 
statement  so  that  the  public  would  be 
given  a  broad  picture  instead  of  un¬ 
coordinated  segments.  I  note  that 
comments  are 'invited  on  the  policy 
statement. 

The  policy  statement  fails  to  fully 
inform  the  public  of  the  Commission’s 
continuous  review  of  existing  rules, 
orders,  and  the  like  which  have  served  ' 
their  purpose  and  which  should  be 
eliminated. 

[FR  Doc.  78-17501  Filed  6-21-78;  9:57  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[49  CFR  Part  1103] 

[Ex  Parte  No.  350  (Sub-No.  1)1 

INFORMED  RULEMAKING  PROCEDURES 
Proposed  Rules 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION:  Notice  of  proposed  rules. 

SUMMARY:  The  Interstate  Com¬ 
merce  Commission  is  publishing  pro¬ 
posed  regulations  governing  rulemak¬ 
ing  proceedings  which  it  conducts  in 
accordance  with  section  553  of  the  Ad¬ 
ministrative  Procedure  Act.  The  rules 
are  intended  to  familiarize  the  public 
with  the  Commission’s  processes  and 
to  facilitate  public  participation  in  the 
proceedings. 

DATES:  Comments  must  be  filed  with 
the  Commission  on  or  before  August 
25.  1978. 

ADDRESSES:  An  original  and  10 
copies  (if  possible)  of  each  submission 
should  be  forwarded  to:  Secretary,  In¬ 
terstate  Commerce  Commission, 
Washington,  D.C.  20423. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  S.  Todd  (202)  275-1912. 

SUPPLEMENTARY  INFORMATION: 
The  Commission  is  proposing  to  adopt 
rules  governing  those  rulemaking  pro¬ 
ceedings  which  it  conducts  in  accord¬ 
ance  with  section  553  of  the  Adminis¬ 
trative  Procedure  Act  (Title  5,  U.S.C. 
553).  The  proposed  rules,  which  are 
largely  self-explanatory,  set  forth  the 
steps  involved  in  a  rulemaking  pro¬ 
ceeding  and  state  the  ways  in  which 
interested  persons  may  participate,  in¬ 
cluding  filing  a  petition  for  the  open¬ 
ing  of  a  rulemaking  proceeding,  com¬ 
menting  on  rulemaking  proposals,  and 
petitioning  for  reconsideration  of  the 
Commission’s  final  action  in  a  pro¬ 
ceeding.  These  rules  have,  for  the 
most  part,  been  followed  routinely  by 
the  Commission  for  some  time;  howev¬ 
er,  they  have  never  been  incorporated 
in  the  Code  of  Federal  Regulations. 
They  are  being  proposed  at  this  time 
in  an  effort  to  insure  that  the  public  is 
fully  aware  of  the  processes  whereby 
the  Commission  adopts  regulations. 
These  rules  will  take  the  place  of  pres¬ 
ent  Rule  42  of  the  (Commission’s  Rules 
of  Practice  (49  CFR  1100.42). 

The  proposed  regulations  apply  to 
the  issuance,  amendment,  and  repeal 
of  rules.  In  determining  whether  or 
not  to  open  a  rulemaking  proceeding, 
the  Commission  may  act  on  its  own 
motion  or  in  response  to  the  petition 
of  an  individual.  Section  1103.2(c)  of 
the  proposed  rules  tells  how  to  file  a 
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petition  and  what  it  must  contain.  In 
determining  whether  to  grant  a  peti¬ 
tion,  the  Commission  will  consider 
such  things  as  whether  the  proposal  is 
consistent  with  the  National  transpor¬ 
tation  Policy  (49  U.S.C.  preceding  1)  or 
whether  it  meets  some  other  recog¬ 
nized  public  policy  objective;  whether 
the  benefits  of  the  proposal  would 
outweigh  its  costs;  and  whether  the 
Commission  has  the  resources  to  ac¬ 
complish  the  proposal’s  objectives. 

If  the  Commission  denies  a  petition 
concerning  a  common  carrier  by  rail,  it 
must  publish  a  statement  of  the  rea¬ 
sons  for  the  denial  in  the  Federal  Reg¬ 
ister.  In  other  cases,  the  Commission 
will  simply  notify  the  petitioner  and 
provide  him  with  a  statement  of  the 
reasons  for  the  denial. 

If  the  Commission  opens  a  rulemak¬ 
ing  proceeding,  any  person  may  par¬ 
ticipate  by  filing  written  statements  or 
in  any  other  way  specified  by  the 
Commission.  The  Commission  has 
found  in  the  past  that  inviting  written 
comments  does  not  always  provide  it 
with  sufficient  information  to  justify 
going  forward  with  a  proposal,  and  the 
Commission  intends  to  use  a  variety  of 
methods  to  obtain  public  participa¬ 
tion. 

The  proposed  rules  are  intended  to 
facilitate  public  participation  in  the 
Commission’s  proceedings,  and  the 
Commission  urges  the  public  to  study 
them  carefully  and  to  submit  com¬ 
ments  on  them.  In  particular,  the 
public  is  urged  to  identify  in  its  com¬ 
ments  any  portions  of  the  proposed 
rules  which  are  not  clear  and  to  sug¬ 
gest  any  ways  in  which  the  proposed 
rules  could  be  improved. 

This  notice  of  proposed  rulemaking 
is  issued  under  the  authority  of  the 
provisions  of  5  U.S.C.  552,  553,  and  559 
(the  Administrative  Procedure  Act). 

Issued  in  Washington,  D.C.,  June  14, 
1978. 

By  the  Commission. 

Nancy  Wilson, 
Acting  Secretary. 

Commissioner  Murphy,  concurring: 

The  adoption  of  the  proposed  regu¬ 
lation  herein  will  hopefully  give  the 
public  firm  guidelines  with  respect  to 
petitions  proposing  a  rule  or  an 
amendment  of  an  existing  rule.  The 
recent  dismissal  of  the  petition  of  the 
Southern  Pacific  in  No.  36868  (see  my 
separate  expression  in  Ex  Parte  No. 
346,  Rail  General  Exemption  Authori¬ 
ty,  served  May  31,  1978),  would  thus, 
be  avoided. 

The  proposed  regulations  fail  to  em¬ 
phasize  environmental  considerations. 
Where  the  proposed  rule  or  an  amend¬ 
ment  would  have  a  major  Federal 
impact  on  the  environment,  petition¬ 
ers  should  be  required  to  comply  with 
the  regulations  in  Implementation— 
Natl  Environmental  Policy  Act,  1969, 
352  I.C.C.  451. 


Accordingly,  I  would  modify  the  pro¬ 
posed  regulations,  49  CFR  1103.2, 
opening  of  proceeding,  by  adding  to  (c) 
the  following: 

(5)  Comply  with  49  CFR  1108.12(b), 
Environmental  Procedures,  as  appro¬ 
priate. 

PART  1103— PROCEDURES  GOVERNING 
INFORMAL  RULEMAKING  PROCEEDINGS 

1103.1  Applicability. 

1103.2  Opening  of  proceeding. 

1103.3  Publication  of  notices. 

1103.4  Participation. 

1103.5  Consideration  of  comments  re¬ 
ceived. 

1103.6  Petitions  for  extension  of  time  to 
comment. 

1103.7  Availability  of  dockets. 

1103.8  Adoption  of  final  rules. 

1103.9  Petitions  for  exemptions. 

1103.10  Petitions  for  reconsideration. 

Authority:  5  U.S.C.  552,  553,  and  559. 

§1103.1  Applicability. 

This  part  contains  general  rulemak¬ 
ing  procedures  that  apply  to  the  issu¬ 
ance,  amendment,  and  repeal  of  rules 
of  the  Interstate  Commerce  Commis¬ 
sion,  adopted  voider  the  procedures  of 
section  553  of  Title  5  of  the  United 
States  Code  (the  Administrative  Pro¬ 
cedure  Act). 

§  1103.2  Opening  of  proceeding. 

(a)  The  Commission  may  open  a  ru¬ 
lemaking  proceeding  on  its  own 
motion.  In  doing  so,  it  may  consider 
the  recommendations  of  other  agen¬ 
cies  of  the  United  States  and  of  other 
persons. 

(b)  Any  person  may  petition  the 
Commission  to  issue,  amend,  or  repeal 
a  rule. 

(c)  Each  petition  filed  under  this  sec¬ 
tion  must — 

(1)  Be  submitted,  along  with  10 
copies,  if  possible,  to  the  Secretary,  In¬ 
terstate  Commerce  Commission, 
Washington,  D.C.  20423; 

(2)  Set  forth  the  text  or  substance  of 
the  rule  or  amendment  proposed  or 
specify  the  rule  that  the  petitioner 
wants  to  have  repealed  or  modified; 

(3)  Explain  the  interest  of  the  peti¬ 
tioner  in  the  action  requested;  and 

(4)  Contain  any  information  and  ar¬ 
guments  available  to  the  petitioner  to 
support  the  action  sought. 

(d)  The  Commission  will  grant  or 
deny  a  petition  within  120  days  of  its 
receipt. 

(e)  If  the  Commission  determines 
that  a  petition  contains  adequate  jus¬ 
tification,  it  will  open  a  rulemaking 
proceeding  pursuant  to  §  1103.3  and 
will  notify  the  petitioner  of  its  action. 

(f)  If  the  Commission  determines 
that  the  petition  does  not  contain  ade¬ 
quate  justification  for  opening  a  rule- 
making  proceeding,  the  petition  will 
be  denied,  with  a  brief  statement  of 
the  grounds  for  denial,  and  the  peti¬ 
tioner  will  be  notified  of  the  Commis¬ 
sion’s  action. 
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(g)  If  a  petition  under  this  section, 
concerning  common  carrier  by  rail¬ 
road,  is  granted,  the  Commission  will 
begin  the  proceeding  as  soon  as  is 
practicable.  If  the  petition  is  denied, 
the  Commission  will  publish  a  state¬ 
ment  of  the  reasons  for  the  denial  in 
the  Federal  Register. 

§  1103.3  Publication  of  Notices. 

(a)  Interpretive  rules,  general  state¬ 
ments  of  policy,  and  rules  relating  to 
organization,  procedure,  or  practice 
may  be  issued  as  final  without  notice 
or  other  public  rulemaking  proceed¬ 
ings. 

(b)  General  rulemaking  proceedings 
will  be  opened  by  the  issuance  of 
either  a  notice  of  intent  to  institute  a 
rulemaking  proceeding,  an  advance 
notice  of  proposed  rulemaking,  or  a 
notice  of  proposed  rules.  The  notice 
will  be  published  in  the  Federal  Reg¬ 
ister,  and  it  will  invite  the  public  to 
participate  in  the  rulemaking  proceed¬ 
ing.  No  notice  will  be  issued  in  in¬ 
stances  where  the  Commission  finds, 
for  good  cause,  that  notice  is  impracti¬ 
cal  or  unnecessary  or  contrary  to  the 
public  interest. 

(c)  Notices  of  proposed  rules  will  in¬ 
clude— 

Cl)  The  proposed  rules; 

(2)  A  discussion  of  why  the  rules  are 
needed  and  what  they  are  intended  to 
accomplish; 

(3)  Identification  of  significant  dates 
in  the  proceeding,  such  as  dates  by 
which  comments  must  be  filed  or  .on 
which  the  rules  are  proposed  to  take 
effect; 

(4)  Any  relevant  addresses; 

(5)  The  name  and  phone  number  of 
an  individual  within  the  Commission 
who  can  provide  further  information 
concerning  the  proceeding; 

(6)  Any  supplementary  information 
required;  and 

(7)  Reference  to  the  legal  authority 
under  which  the  rule  is  proposed. 

(d)  In  addition  to  being  published  in 
the  Federal  Register,  notices  of  pro¬ 


posed  rulemaking,  and  subsequent  no¬ 
tices  and  decisions  in  rulemaking  pro¬ 
ceedings,  will  be  served  on  the  parties 
and  made  available  to  the  public 
through  the  Office  of  the  Secretary. 
To  the  extent  possible,  the  date  of 
service  will  be  the  same  as  the  date  of 
publication  in  the  Federal  Register. 
Where  the  service  and  publication 
dates  are  not  the  same,  the  date  of 
publication  in  the  Federal  Register  is 
controlling  for  the  purpose  of  deter¬ 
mining  time  periods  set  by  these  pro¬ 
cedures  or  by  notices  issued  in  individ¬ 
ual  proceedings. 

§1103.4  Participation. 

Any  person  may  participate  in  rule- 
making  proceedings  by  submitting 
written  information  or  views.  In  addi¬ 
tion,  the  Commission  may  invite  per¬ 
sons  to  present  oral  arguments,  par¬ 
ticipate  in  informal  conferences, 
appear  at  informal,  fact-finding  hear¬ 
ings,  or  participate  in  any  other  pro¬ 
ceeding.  Information  gathered  as  a 
result  of  any  additional  proceeding 
and  information  contained  in  written 
submissions  will  be  given  the  same 
consideration. 

§  1103.5  Consideration  of  comments  re¬ 
ceived. 

All  timely  comments  will  be  consid¬ 
ered  before  final  action  is  taken  on  a 
rulemaking  proposal.  Comments 
which  are  filed  late  will  be  considered 
so  far  as  possible  without  incurring  ad¬ 
ditional  expense  or  delay. 

§  1103.6  Petitions  for  extension  of  time  to 
comment. 

(a)  Any  person  may  petition  the 
Commission  for  an  extension  of  time 
to  submit  comments  in  response  to  a 
notice  of  proposed  rulemaking.  The 
petition  and  one  copy  must  be  submit¬ 
ted  not  later  than  15  days  before  expi¬ 
ration  of  the  time  stated  in  the  notice. 
The  filing  of  the  petition  does  not 


automatically  extend  the  time  for  the 
filing  of  petitioner’s  comments. 

(b)  The  Commission  will  grant  the 
petition  only  if  the  petitioner  shows  a 
substantive  interest  in  the  proposed 
rule  and  good  cause  for  the  extension, 
and  if  the  extension  is  in  the  public  in¬ 
terest.  If  an  extension  is  granted, 
notice  of  it  will  be  published  in  the 
Federal  Register,  and  it  will  apply  to 
all  persons. 

§  1103.7  Availability  of  dockets. 

Dockets  of  pending  rulemaking  pro¬ 
ceedings  will  be  maintained  in  the 
office  of  the  Commission’s  Secretary. 
These  dockets  are  available  for  inspec¬ 
tion  by  any  person,  and  copies  may  be 
obtained  upon  payment  of  the  pre¬ 
scribed  fee. 

§  1103.8  Adoption  of  final  rules. 

If,  after  consideration  of  all  com¬ 
ments  received,  final  rules  are  adopt¬ 
ed,  notice  will  be  published  in  the  Fed¬ 
eral  Register. 

§110.3.9  Petitions  for  exemptions. 

Any  person  may  petition  the  Com¬ 
mission  for  a  permanent  or  temporary 
exemption  from  any  rule.  Petitions 
should  be  filed  with  the  Secretary,  In¬ 
terstate  Commerce  Commission, 
Washington,  D.C.  20423,  and  should 
identify  the  rule  involved  and  the  ar¬ 
guments  in  favor  of  granting  the  ex¬ 
emption. 

§  1103.10  Petitions  for  reconsideration. 

Any  person  who  has  participated  in 
a  rulemaking  proceeding  may  petition 
for  reconsideration  of  the  Commis¬ 
sion’s  decision  in  that  proceeding.  Pe¬ 
titions  should  be  filed  within  30  days 
of  the  date  that  the  final  decision  is 
published  in  the  Federal  Register 
and  should  identify  the  interest  of  the 
petitioner,  the  specific  action  sought, 
and  the  arguments  favoring  that 
action. 

[FR  Doc.  78-17502  Filed  6-21-78:  9:57  ami 
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